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INTEREST OF THE AMICUS CURIAE!

Established 1in 1911, the National Retail Federa-
tion (NRF) i1s the world’s largest retail trade associa-
tion and the voice of retail worldwide. The NRF’s
membership includes retailers of all sizes, formats,
and channels of distribution, spanning all industries
that sell goods and services to consumers.

The NRF provides courts with the perspective of
the retail industry on important legal issues impact-
ing its members. To that end, the NRF often files ami-
cus briefs expressing the views of the retail commu-
nity on numerous topics, including the enforceability
of arbitration agreements. See, e.g., Viking River
Cruises, Inc. v. Moriana, 142 S. Ct. 1906 (2022); Epic
Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018); Am. Ex-
press Co. v. Italian Colors Rest., 570 U.S. 228 (2013).

Retail is by far the largest private-sector employer
in the United States. The retail industry directly em-
ploys 32 million Americans, and supports one in four
jobs—totaling about 52 million workers.

Many NRF members enter into arbitration agree-
ments with their employees and some also do so with
their customers. NRF members choose arbitration be-
cause 1t 1s faster, simpler, more informal, less expen-
sive, and less adversarial than a lawsuit in court.

Most of the benefits of arbitration—benefits that
Congress specifically recognized and protected when
it enacted the Federal Arbitration Act (FAA)—disap-
pear when a district court erroneously denies a motion

I Pursuant to Rule 37.6, amicus affirms that no counsel for a
party authored this brief in whole or in part and that no person
or entity other than amicus, its members, or its counsel made a
monetary contribution to its preparation or submission.
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to compel arbitration and permits the litigation to con-
tinue during an appeal of that order. The defendant
will face the very burdens of litigation in court that
the arbitration agreement was intended to avoid. Dis-
pute resolution becomes more adversarial, subject to
the complex procedural rules that apply in court, and
burdened by onerous discovery. The result, among
other things, is a significant increase in the costs of
dispute resolution for NRF members.

The NRF and its members therefore have a strong
interest in the Court’s resolution of the question pre-
sented here. Staying district court proceedings during
the non-frivolous appeal of an order denying arbitra-
tion protects the rights guaranteed by the FAA, pre-
serves the benefits of arbitration, and is compelled by
the text of the FAA. And even if the Court does not
accept Coinbase’s argument (with which NRF agrees)
that district courts are divested of jurisdiction by an
appeal of an order denying arbitration, a stay would
be required by the legal standard governing stays
pending appeal in other contexts.
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INTRODUCTION AND
SUMMARY OF ARGUMENT

Coinbase’s brief explains that a district court
must stay proceedings during a non-frivolous appeal
of the denial of a motion to compel arbitration. As this
Court has held, “[t]he filing of a notice of appeal is an
event of jurisdictional significance—it confers juris-
diction on the court of appeals and divests the district
court of its control over those aspects of the case in-
volved in the appeal.” Griggs v. Provident Consumer
Discount Co., 459 U.S. 56, 58 (1982). “The core subject
of an arbitrability appeal is the challenged continua-
tion of proceedings before the district court on the un-
derlying claims.” Levin v. Alms & Assocs., Inc., 634
F.3d 260, 264 (4th Cir. 2011). Congress legislated
against, and incorporated, these background princi-
ples when it enacted Section 16 of the FAA to author-
1ze immediate interlocutory appeals from the denial of
arbitration. See 1988 Judicial Improvements and Ac-
cess to dJustice Act, Pub. L. No. 100-702, tit. X,
§ 1019(a), 102 Stat. 4671 (Nov. 19, 1988) (codified as
amended at 9 U.S.C. § 16).

NRF submits this brief to discuss additional rea-
sons why a stay pending appeal should be automatic.
If stays were discretionary, then they often will be de-
nied—albeit wrongly—in cases in which the denial of
arbitration ultimately is reversed on appeal.

Defendants in those cases would suffer the perma-
nent loss of the FAA’s protections. That is because the
entire point of arbitration is to avoid litigation in
court. Congress enacted the FAA—requiring courts to
enforce arbitration agreements according to their
terms (see 9 U.S.C. §§ 3-4)—so that parties can choose
with whom they will arbitrate, tailor the applicable
rules to their needs, select an expert decisionmaker,
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and avoid the undue publicity, disproportionate ex-
pense and delay, and adversarial nature of litigation
in court.

Each of these substantive rights protected by the
FAA would be denied if the defendant must proceed
with litigation while an appeal is pending. And the
benefits of arbitration, including the cost savings it
generates, would disappear entirely.

In other situations in which denial of a stay would
effectively deprive the appellant of a right not to liti-
gate in court—such as official immunity—stays pend-
ing appeal are automatic. The same principle applies
to appeals from the denial of arbitration.

Moreover, even if, contrary to our submission, the
FAA does not require a stay, a proper application of
the traditional factors governing stays during other
types of appeals will require a stay during a non-friv-
olous appeal of the denial of arbitration. Most signifi-
cantly, defendants are irreparably harmed because
the very right they seek to vindicate on appeal, the
right to avoid litigation in court, is lost in the absence
of a stay. In addition, the balance of the equities and
the public interest weigh in favor of a stay in light of
the policy embodied in the FAA’s protections, the need
to conserve judicial resources, and the availability of
pre-judgment interest to protect plaintiffs against any
harm that could result from delayed proceedings.

For these reasons, the decisions below should be
reversed.
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ARGUMENT

District Court Proceedings Should Be Stayed
During Non-Frivolous Appeals From The Denial
Of Arbitration.

Forcing parties to litigate in court during an ap-
peal from an order denying arbitration necessarily de-
prives them of the substantive protections of the FAA,
which entitles parties to resolve disputes under sim-
plified and streamlined procedures rather than the
complex rules governing litigation in court.

That is not mere speculation: litigated cases
demonstrate that those burdens often are imposed on
parties in the circuits in which a stay of proceedings
pending appeal is not automatic.

In addition, courts automatically grant stays
pending appeal when parties take interlocutory ap-
peals to vindicate the denial of other rights to avoid
litigation—which supports the same rule here. Fi-
nally, the factors that govern stays during other types
of appeals—which lower courts hostile to arbitration
have been misinterpreting—require a stay pending
appeal in virtually all non-frivolous appeals from a de-
nial of arbitration.

A. Requiring Parties to Litigate the Under-
lying Claims During an Appeal Vitiates
the Benefits of Arbitration Protected by
the FAA.

1. Congress enacted the FAA to enable par-
ties to avoid the disadvantages of litiga-
tion in court.

The FAA protects parties’ right to agree to “trade(]
the procedures and opportunity for review of the
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courtroom for the simplicity, informality, and expedi-
tion of arbitration.” Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985).
Parties choose to “forgo the procedural rigor” of litiga-
tion under court rules to “realize the benefits of pri-
vate dispute resolution: lower costs, greater efficiency
and speed, and the ability to choose expert adjudica-
tors to resolve specialized disputes.” Stolt-Nielsen S.A.
v. AnimalFeeds Int’l Corp., 559 U.S. 662, 685 (2010);
see also, e.g., Lamps Plus, Inc. v. Varela, 139 S. Ct.
1407, 1416 (2019) (same).

Congress has recognized that arbitration avoids
the “delays, expense, uncertainties, loss of control, ad-
verse publicity, and animosities that frequently ac-
company litigation.” Y2K Act of 1999, Pub. L. No. 106-
37 § 2(a)(3)(B)(iv), 113 Stat. 185; see also H.R. Rep.
No. 542, 97th Cong., 2d Sess. 13 (1982) (arbitration is
“cheaper and faster than litigation,” has “simpler pro-
cedural and evidentiary rules,” “minimizes hostility,”
and is “more flexible in regard to scheduling”). Indeed,
the House Report accompanying the FAA declared
that “the costliness and delays of litigation * * * can
be eliminated by agreements for arbitration[.]” H.R.
Rep. No. 68-96, at 2 (1924). And the Senate Report
agreed that arbitration allows parties to “avoid the de-
lay and expense of litigation.” S. Rep. No. 68-536, at 3
(1924).

“[TThe relative informality of arbitration” and
“procedures [that] are more streamlined” are among
“the chief reasons that parties select arbitration.” 14
Penn Plaza LLC v. Pyett, 556 U.S. 247, 269 (2009).
“[TThe informality of arbitral proceedings * * * re-
duc[es] the cost and increas[es] the speed of dispute
resolution.” AT&T Mobility LLC v. Concepcion, 563
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U.S. 333, 345 (2011); see also Allied-Bruce Terminix
Cos., Inc. v. Dobson, 513 U.S. 265, 280 (1995).2

For that reason, the FAA, “[n]Jot only * * * re-
quire[s] courts to respect and enforce agreements to
arbitrate; it also specifically direct[s] them to respect
and enforce the parties’ chosen arbitration proce-
dures.” Epic, 138 S. Ct. at 1621 (citing 9 U.S.C. §§ 3-
4). That “includ[es] terms that specify with whom the
parties choose to arbitrate their disputes and the rules
under which that arbitration will be conducted.” Ibid.
(quoting Am. Express, 570 U.S. at 233).

Judicial “procedures” often are “at odds with arbi-
tration’s informal nature.” Viking River Cruises, 142
S. Ct. at 1918. For example, if class procedures were
engrafted onto arbitration, “the virtues Congress orig-
inally saw in arbitration, its speed and simplicity and
Inexpensiveness, would be shorn away and arbitra-
tion would wind up looking like the litigation it was
meant to displace.” Epic, 138 S. Ct. at 1623.

Similarly, discovery in arbitration typically is
“not * * * as extensive as in the federal courts.” Gilmer
v. Interstate/Johnson Lane Corp., 500 U.S. 20, 31

2 Early advocates of the FAA championed arbitration because,
unlike in court, “[t]here are no technical pleadings * * * [and] no
multiplicity of motions[.]” A.B.A. Committee on Commerce,
Trade and Commercial Law, The United States Arbitration Law
and Its Application, 11 A.B.A. J. 153, 156 (1925); Percy Werner,
Voluntary Tribunals, 56 Am. L. Rev. 852, 866 (1922) (“[Arbitra-
tion] does away with * * * the technicalities of pleading, trifling
exceptions relating to procedure, and rules of evidence * * * and
gets down to the marrow of a controversy in a simple, speedy,
direct manner.”).
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(1991). That 1s because arbitrators can and do adapt
the discovery process to the needs of the case.3

Parties also value the “presumption of privacy and
confidentiality” of arbitration proceedings. Stolt-Niel-
sen, 559 U.S. at 686 (quoting amicus brief of the Amer-
ican Arbitration Association). And the “less adversar-
1al setting” of arbitration is “less toxic to relation-
ships,” which is important to parties seeking to pre-
serve ongoing “amical” relationships. Susanna S.
Fodor & Steven C. Bennett, Arbitrating Commercial
Real Estate Lease Disputes, 65 Disp. Resol. J. 90, 92-
93 (2010).

Finally, arbitration can lead to better outcomes by
permitting the parties to employ specialized deci-
sionmakers. See, e.g., Alan Schwartz & Simone M.
Sepe, Economic Challenges for the Law of Contract, 38
Yale J. Reg. 678, 699 (2021) (“Arbitrators might be
better than courts at evaluating the parties’ infor-
mation.”). Indeed, one of the principal reasons that ar-
bitration became popular—and that led to the FAA’s
enactment—is that specialist arbitrators had greater
familiarity with industry customs and the nature of

3 See, e.g., Albert Bates, Jr., Controlling Time and Cost in Arbi-
tration: Actively Managing the Process and “Right-Sizing” Dis-
covery, 67-Oct. Disp. Resol. J. 54, 58 (2012) (describing arbitral
“authority to ensure that discovery * * * matches the needs of the
case”); John B. McArthur, Do Arbitrators Know Something that
Judges Don’t?, 94 Judicature 107, 109 (2010) (detailing “skillful
arbitrators’ case management” of discovery); Hon. Shira A.
Sheindlin, The Intersection of E-Discovery and Arbitration, 2021
Practitioner Insights Commentators 280 (2021) (arbitrators can
prevent the “fishing expeditions” and “scorched earth tactics”
common in court).
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transactions than generalist judges. See, e.g., Jerold
S. Auerbach, Justice Without Law? 32-33 (1983).

Arbitration is “consistently faster and less expen-
sive than litigation.” John S. Kiernan, Reducing the
Cost and Increasing the Efficiency of Resolving Com-
mercial Disputes, 40 Cardozo L. Rev. 187, 211 n.20
(2018) (citing studies). The cost savings can be sub-
stantial. One recent study of 100,000 cases in arbitra-
tion or federal court between 2011 and 2015 found
that the increased speed of arbitration allowed the ar-
bitrating parties to save $22.9 billion—and that the
reduced court congestion led to savings to the public
of $59.2 billion.4

To secure these benefits of traditional arbitration
the FAA requires courts to “rigorously enforce agree-
ments to arbitrate.” Dean Witter Reynolds, Inc. v.
Byrd, 470 U.S. 213, 221 (1985).

2. Denying a stay pending appeal subjects
parties to the very disadvantages of liti-
gation that the FAA entitles them to
avoid.

Requiring appellants to litigate in district court
while the court of appeals decides whether the dispute
should be arbitrated subjects them to the very court
procedures that the arbitration agreement was in-
tended to replace—effectively depriving them of the
FAA’s substantive protections before a final determi-
nation regarding the enforceability of that agreement.

4 Roy Weinstein et al., Efficiency and Economic Benefits of Dis-
pute Resolution through Arbitration Compared with U.S. District
Court Proceedings 4 (Mar. 2017), https://go.adr.org/impactsof-
delay.html.
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For example, consider the typical class or collec-
tive action in which a motion to compel arbitration on
an individual basis is denied. If the dispute were arbi-
trated, it would take place without class proceedings.
That is because class procedures “interfere[] with * * *
the traditionally individualized and informal nature
of arbitration.” Epic, 138 S. Ct. at 1622-23. The FAA
therefore protects the “intention to use individualized
rather than class or collective action procedures” in
arbitration * * * pretty absolutely.” Id. at 1621.

But if the district court refuses to compel arbitra-
tion and a stay pending appeal were denied, litigation
in the district court would proceed on a classwide ba-
sis, with all the “procedural formality” that putative
class actions entail. Concepcion, 563 U.S. at 349.
Classwide discovery would be ordered and class certi-
fication briefed and argued; the district court could re-
quire that notice be sent to absent class members. See
Fed. R. Civ. P. 23(c). And the detailed federal proce-
dural rules that govern every other aspect of a court
proceeding—motions to dismiss, summary judgment
motions, and other pretrial proceedings, not to men-
tion the trial itself—would apply.

Permitting class proceedings while the appeal is
pending strips parties of their right under the FAA to
agree “with whom” they will arbitrate and “sacrifices
the principal advantage of arbitration—its informal-
1ity—and makes the process slower, more costly, and
more likely to generate procedural morass than final
judgment.” Concepcion, 563 U.S. at 344, 348.

Litigation pending appeal also subverts the par-
ties’ right under the FAA to select “the rules” govern-
ing adjudication of the dispute. Epic, 138 S. Ct. at
1621. Instead, to the extent that litigation proceeds,
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the Federal Rules of Civil Procedure and the Federal
Rules of Evidence will control.

For example, allowing discovery under the per-
missive procedures of the Federal Rules of Civil Pro-
cedure, which routinely occurs when a stay is denied,
would have an enormous impact, especially in class or
collective actions. Classwide discovery that is forbid-
den by the arbitration agreement would nonetheless
proceed in the absence of a stay.

Such discovery i1s asymmetric: the burdens fall al-
most entirely on defendants.5 Indeed, in consumer
and employment disputes, the named plaintiffs gen-
erally have few if any documents to search and pro-
duce. By contrast, business defendants often have
enormous databases, millions of e-mails, and numer-
ous other sources of electronic documents that must
be examined, at great expense.6

Thus, “discovery costs now comprise between 50
and 90 percent of the total litigation costs in a case.”

5 See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544, 558-59
(2007); Charles Yablon & Nick Landsman-Roos, Discovery about
Discovery: Sampling Practice and the Resolution of Discovery
Disputes in an Age of Ever-Increasing Information, 34 Cardozo
L. Rev. 719, 726-27 (2012); Rodney A. Satterwhite & Matthew .
Quatrara, Asymmetrical Warfare: The Cost of Electronic Discouv-
ery in Employment Litigation, 14 Rich. J.L. & Tech. 9, 79 6-8
(2008).

6 See, e.g., Swanson v. Citibank, N.A., 614 F.3d 400, 411 (7th
Cir. 2010) (Posner, dJ., dissenting in part) (“[T]he cost of discovery
to a defendant” because of e-discovery “has become in many cases
astronomical.”); Duke Conf. Subcomm., Advisory Comm. on Civ.
Rules, Report of the Duke Conference Subcommittee 79, 83 (2014)
(survey of in-house lawyers found that 90% reported that “dis-
covery costs in federal court are not generally proportional to the
needs of the case.”).
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John H. Beisner, Discovering a Better Way: The Need
for Effective Civil Litigation Reform, 60 Duke L.J. 547,
549 (2010). And “discovery costs in cases that do not
go to trial’—the vast majority of cases—“are closer to
seventy percent of total costs.” Andrew M. Pardieck,
The Shifting Sands of Cost Shifting, 69 Clev. St. L.
Rev. 349, 424 (2021). Even relatively minor aspects of
the discovery process, such as the preparation of priv-
1lege logs, are enormously expensive. See, e.g., The Se-
dona Conference Commentary on Protection of Privi-
leged ESI, 17 Sedona Conf. J. 95, 103 (2016) (prepar-
ing privilege logs alone “can consume hundreds of
thousands of dollars or more”).

In the aggregate, these expenses are enormous. A
February 2022 survey of in-house lawyers at 400 For-
tune 1000 companies found that, in 2021, spending on
the defense of putative class actions for these 400 com-
panies alone had “crossed the $3 billion threshold for
the first time.”” Spending to defend putative class ac-
tions was also expected to continue its steep rise in
recent years:8

7 Carlton Fields, Class Action Survey 6 (2022), https://www.clas-
sactionsurvey.com.

8 Id. at 7.
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The burden of discovery is not just monetary. Dis-
covery also entails “disruption of the defendant’s op-
erations,” as employees must spend time responding
to document requests and preparing and sitting for
depositions. Swanson, 614 F.3d at 411.

If defendants are denied a stay pending appeal of
the denial of arbitration, they will face all these costs
and burdens of litigation. Even if they ultimately pre-
vail on appeal, the victory would be pyrrhic: they have
already been subjected to the complex judicial proce-
dures that the FAA authorized them to avoid.?

That scenario has played out on numerous occa-
sions. For example:

e In In re Pacific Fertility Center Litigation, 2019
WL 2635539, at *1 (N.D. Cal. June 27, 2019),

9 See, e.g., Edward H. Cooper, 15B Federal Practice and Proce-
dure § 3914.17 (2d ed. Supp. 2022) (“A complete stay of district
court proceedings pending appeal from a refusal to order arbitra-
tion is desirable” because the “purposes of arbitration include
avoiding the burdens of litigation.”).
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where a stay was denied, the defendants were
required to engage in extensive classwide dis-
covery and had to brief discovery and Daubert
motions as well as motions to dismiss and for
class certification, all before the Ninth Circuit
reversed the order denying arbitration. In re
Pac. Fertility Ctr. Litig., 814 F. App’x 206, 209
(9th Cir. 2020).

e In Hendricks v. UBS Financial Services, Inc.,
546 F. App’x 514 (5th Cir. 2013), before the de-
nial of arbitration was reversed, the district
court denied a stay, required classwide discov-
ery to be completed, decided discovery motions,
and certified a class. Dkts. 37-135, Hendricks v.
UBS Fin. Servs., Inc., No. 2:12-cv-606-JRG-
RSP (E.D. Tex.).

e In McArdle v. AT&T Mobility LLC, 657 F.
Supp. 2d 1140, 1151 (N.D. Cal. 2009), after the
denial of a stay pending appeal, the defendant
was forced to complete classwide discovery and
brief class certification. Dkts. 74-183, McArdle
v. AT&T Mobility LLC, No. 4:09-cv-1117 (N.D.
Cal.). The denial of arbitration was then re-
versed. McArdlev. AT&T Mobility, LLC, 474 F.
App’x 515, 516 (9th Cir. 2012).10

10 After the parties completed an arbitration, the district court
vacated the award on the ground that an intervening change in
state law had made the arbitration agreement unenforceable,
warranting reconsideration of the order compelling arbitration.
McArdle v. AT&T Mobility LLC, 2017 WL 4354998, at *3 (N.D.
Cal. Oct. 2, 2017), aff'd, 772 F. App’x 575 (9th Cir. 2019).
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e In Fernandez v. Bridgecrest Credit Co., 2020
WL 7711837, at *4 (C.D. Cal. May 4, 2020), af-
ter the denial of a stay, the defendant was
forced to complete classwide discovery before
reversal of the denial of the motion to compel
arbitration. Fernandez v. Bridgecrest Credit
Co., 2022 WL 898593, at *1 (9th Cir. Mar. 28,
2022).

e In Momot v. Mastro, 2010 WL 11538047, at *2
(D. Nev. Feb. 24, 2010), after a stay was denied,
the defendant was forced to litigate all the way
through summary judgment before the order

denying arbitration was reversed. Momot V.
Mastro, 652 F.3d 982, 983-84 (9th Cir. 2011).

e In Geier v. m-Qube Inc., 824 F.3d 797, 799 (9th
Cir. 2016), after a stay was denied but before
the reversal of the denial of arbitration, the
parties completed discovery and the court de-

cided class certification. Geier v. m-Qube Inc.,
314 F.R.D. 692, 701 (W.D. Wash. 2016).

e In Manigault v. Macy’s East, LLC, 506 F. Supp.
2d 156, 165 (E.D.N.Y. 2007), after a stay was
denied, the defendant was subjected to over a
year of classwide discovery before the denial of

arbitration was reversed. Manigault v. Macy’s
East, LLC, 318 F. App’x 6 (2d Cir. 2009).

In other cases, defendants that were denied stays
were forced to proceed with discovery and sometimes
engage in various types of motion practice. See, e.g.,
Ohring v. UniSea, Inc., 2021 WL 2936641 (W.D.
Wash. July 13, 2021), rev’d, 2022 WL 1599127, at *1
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(9th Cir. May 20, 2022) (merits discovery); Cottrell v.
AT&T Inc., 2020 WL 2747774 (N.D. Cal. May 27,
2020), revd, 2021 4963246, at *2 (9th Cir. Oct. 26,
2021) (classwide discovery and motions to dismiss and
regarding discovery disputes); Mohamed v. Uber
Techs., Inc., 109 F. Supp. 3d 1185 (N.D. Cal. 2015),
rev'd, 848 F.3d 1201, 1206 (9th Cir. 2016) (merits dis-
covery); Meeks v. Experian Info. Sols., Inc., 2021 WL
5149066 (N.D. Cal. Nov. 5, 2021), rev’d, Meeks v. Ex-
perian Info. Servs., Inc., 2022 WL 17958634, at *2 (9th
Cir. Dec. 27, 2022) (classwide discovery); Kilgore v.
Keybank Nat’l Ass’n, 2009 WL 1975271 (N.D. Cal.
July 8, 2009), rev’'d, 718 F.3d 1052, 1057, 1060-61 (9th
Cir. 2013) (merits discovery and motion to dismiss).

These cases are likely only the tip of the iceberg—
not every denial of a stay is readily located from
searching electronic databases.

This permanent deprivation of the FAA’s protec-
tions cannot be justified on the assumption that ap-
peals of arbitration denials are meritless. To the con-
trary, courts of appeals regularly reverse or vacate or-
ders denying motions to compel arbitration. Since
2018, at least 99 such decisions have been reversed or
vacated in whole or in part by the courts of appeals.1!

11 Meeks v. Experian Info. Servs., Inc., 2022 WL 17958634, at *2
(9th Cir. Dec. 27, 2022); Ballou v. Asset Mktg. Servs., LLC, 46
F.4th 844 (8th Cir. 2022); Robert D. Mabe, Inc. v. OptumRX, 43
F.4th 307 (3d Cir. 2022); Becker v. Delek US Energy, Inc., 39
F.4th 351 (6th Cir. 2022); United Steel v. Nat’l Grid, 38 F.4th 279
(1st Cir. 2022); Benchmark Ins. Co. v. SUNZ Ins. Co., 36 F.4th
766 (8th Cir. 2022); Attix v. Carrington Mortg. Servs., LLC, 35
F.4th 1284 (11th Cir. 2022); Ohring v. UniSea, Inc., 2022 WL
1599127, at *1 (9th Cir. May 20, 2022); Fernandez v. Bridgecrest
Credit Co., 2022 WL 898593 (9th Cir. Mar. 28, 2022); Casa Arena
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Energy, Inc., 53 F.4th 42 (2d Cir. 2022); Dekker v. Vivint Solar,
Inc., 2021 WL 4958856 (9th Cir. 2021); Cottrell v. AT&T Inc.,
2021 WL 4963246, at *2 (9th Cir. Oct. 26, 2021); Foster v.
Walmart, Inc., 15 F.4th 860 (8th Cir. 2021); Brice v. Sequoia Cap.
Operations, LLC, 859 F. App’x 31 (9th Cir. 2021); Hodges v. Com-
cast Cable Commce’ns, LLC, 21 F.4th 535 (9th Cir. 2021); Gal-
lagher v. Vokey, 860 F. App’x 354 (5th Cir. 2021); Ciccio v.
SmileDirectClub, LLC, 2 F.4th 577 (6th Cir. 2021); Hamrick v.
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Ameriprise Fin. Servs., Inc., 999 F.3d 1080 (8th Cir. 2021); Zoller
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Matter of Willis, 944 F.3d 577 (5th Cir. 2019); Hudson v. P.L.P.
Inc., 793 F. App’x 935 (11th Cir. 2019); Plummer v. McSweeney,
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shore Specialty Ins. Co., 921 F.3d 522 (5th Cir. 2019); Berkeley
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(2d Cir. 2019); Conduragis v. Prospect Chartercare, LLC, 909
F.3d 516 (1st Cir. 2018); Parks IP Law, LLC v. Wood, 755 F.
App’x 884 (11th Cir. 2018); Beltran v. AuPairCare, Inc., 907 F.3d
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Even this large number of errors understates the
problem, because many defendants capitulate to set-
tlements and thus abandon their appeals to stop the
mounting cost of litigation.

That 1s because, when putative class or collective
actions are not stayed, plaintiffs can leverage the
enormous costs of litigation to pressure defendants
into what Judge Friendly termed “blackmail settle-
ments” that are reached regardless of the merits of the
arbitration appeal or even the underlying claims.
Henry J. Friendly, Federal Jurisdiction: A General
View 120 (1973); see also, e.g., Amgen Inc. v. Conn.
Ret. Plans & Tr. Funds, 568 U.S. 455, 474-75 (2013)
(explaining that class actions place defendants under
“substantial pressure * * * to settle”); Concepcion, 563
U.S. at 350 (noting “the risk of ‘in terrorem’ settle-
ments that class actions entail[ed]”). The denial of a
stay thus effectively prevents these defendants from
any chance of vindicating their right to arbitrate.

1240 (10th Cir. 2018); JPay, Inc. v. Kobel, 904 F.3d 923 (11th Cir.
2018); O’Connor v. Uber Techs., Inc., 904 F.3d 1087 (9th Cir.
2018); Dickson v. Gospel for ASIA, Inc., 902 F.3d 831 (8th Cir.
2018); Gaffers v. Kelly Seruvs., Inc., 900 F.3d 293 (6th Cir. 2018);
Arnold v. Homeaway, Inc., 890 F.3d 546 (5th Cir. 2018); Wil-
liams-Jackson v. Innovative Senior Care Home Health of Ed-
mond, LLC, 727 F. App’x 965 (10th Cir. 2018); Tassy v. Lindsay
Ent. Enters., Inc., 2018 WL 1582226 (6th Cir. Feb. 22, 2018);
Ridgeway v. Nabors Completion & Prod. Servs. Co., 725 F. App’x
472 (9th Cir. 2018); Atkins v. CGI Techs. & Sols., Inc., 724 F.
App’x 383 (6th Cir. 2018); Mandviwala v. Five Star Quality Care,
Inc., 723 F. App’x 415 (9th Cir. 2018); Ziglar v. Express Messen-
ger Sys., Inc., 739 F. App’x 444 (9th Cir. 2018); Weiss v. Macy’s
Retail Holdings, Inc., 741 F. App’x 24 (2d Cir. 2018); Gutierrez v.
Wells Fargo Bank, NA, 889 F.3d 1230 (11th Cir. 2018); Miner v.
Ecolab, Inc., 744 F. App’x 399 (9th Cir. 2018).
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The bottom line is that, without a stay, defendants
routinely will permanently be deprived of the FAA’s
protections. And everyone suffers as a result—the re-
sulting rise in the cost of dispute resolution ripples out
throughout the rest of the economy in the form of
higher prices to consumers and lower wages to work-
ers.

B. District Court Proceedings Should Virtu-
ally Always Be Stayed During Appeals of
a Denial of Arbitration.

Petitioner’s brief (at 20-38) explains that, as a
matter of text and structure, the FAA requires a stay
of district court proceedings. Two key points reinforce
that conclusion. First, as petitioner notes (at 38-43) in
other contexts in which a defendant appeals the de-
nial of a right to avoid litigation, stays pending appeal
are automatic—and the same approach should apply
here, where the FAA confers a right to avoid litigation
in court. Second, even if an appeal did not divest the
district court of jurisdiction, a proper assessment of
the traditional factors governing stays pending appeal
demonstrates that a stay should be granted in any
non-frivolous appeal from the denial of arbitration.

1. Stays pending appeal are automatic in
comparable interlocutory appeals.

Appeals from the denial of arbitration are not the
only ones in which courts have held that a stay of dis-
trict court proceedings is necessary to avoid impairing
the underlying right during the appeal.

Consider an appeal from the denial of absolute or
qualified immunity. As this Court has explained, both
are “an immunity from suit rather than a mere de-
fense to liability”; that immunity “is effectively lost if
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a case 1is erroneously permitted to go to trial.” Mitchell
v. Forsyth, 472 U.S. 511, 526 (1985). This Court
warned “that even such pretrial matters as discovery
are to be avoided[.]” Ibid. (citing Harlow v. Fitzgerald,
457 U.S. 800, 817 (1982)). So “when a public official
takes an interlocutory appeal to assert a colorable
claim to absolute or qualified immunity from dam-
ages, the district court must stay proceedings.” All-
man v. Smith, 764 F.3d 682, 684 (7th Cir. 2014) (em-
phasis added; internal quotation marks omitted); see
also, e.g., Hegarty v. Somerset Cnty., 25 F.3d 17, 18
(1st Cir. 1994).

The same is true if the appeal is from a denial of
sovereign immunity, see, e.g., Princz v. Fed. Rep. of
Germany, 998 F.2d 1, 1 (D.C. Cir. 1993) (per curiam),
or from the denial of double-jeopardy protections, see,
e.g., United States v. LaMere, 951 F.2d 1106, 1108 (9th
Cir. 1991). As one treatise observes, during a non-friv-
olous appeal of an order denying immunity, “all pro-
ceedings must be stayed.” Edward H. Cooper, 15A
Federal Practice and Procedure § 3914.10.8 (3d ed.
Supp. 2022).

This principle—that the right to avoid litigation
in court would be compromised without a stay—ap-
plies with equal force to appeals from the denial of ar-
bitration. In both situations, withholding a stay “re-
sults in a denial or impairment of the appellant’s abil-
ity to obtain its legal entitlement to avoidance of liti-
gation.” McCauley v. Halliburton Energy Seruvs., Inc.,
413 F.3d 1158, 1162 (10th Cir. 2005) (analogizing to
qualified immunity appeals); see also Blinco v. Green
Tree Serv., LLC, 366 F.3d 1249, 1252-53 (11th Cir.
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2004) (per curiam); Bradford-Scott Data Corp. v. Phy-
sician Comp. Network, Inc., 128 F.3d 504, 506 (7th
Cir. 1997).

In sum, forcing a defendant to litigate while ap-
pealing from the denial of arbitration, as with any
other appeal seeking to vindicate an immunity from
suit, effectively renders a victory on appeal futile. An
automatic stay is needed for precisely the same rea-
son—to protect the underlying right to arbitrate ra-
ther than nullifying it by proceeding in court.

2. The traditional stay factors will virtually
always favor a stay until arbitrability is
resolved.

Another reason that an automatic stay is appro-
priate is that a proper assessment of the factors gov-
erning stays pending appeal will always require a stay
during any non-frivolous appeal from the denial of ar-
bitration. Contrary lower court decisions rest on a
misapplication of those factors.

This Court has identified four factors to consider:

(1) whether the stay applicant has made a
strong showing that he is likely to succeed on
the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether
issuance of the stay will substantially injure
the other parties interested in the proceeding;
and (4) where the public interest lies.

Nken v. Holder, 556 U.S. 418, 434 (2009) (quoting Hil-
ton v. Braunskill, 481 U.S. 770, 776 (1987)).

These factors favor a stay in the context of an ap-
peal of the denial of arbitration. That is another rea-
son why an automatic stay is appropriate. But if the
Court were to conclude that an automatic stay is not
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warranted, the Court should explain why these fac-
tors will virtually always require a stay during any
non-frivolous appeal from the denial of arbitration.

a. Non-frivolous appeals would in-
volve a serious question as to
whether the claim belongs in arbi-
tration.

As to the first factor—the appellant’s likelihood of
success—the courts of appeals agree that regardless
of whether the appellant can show that success is
probable, if the other stay factors weigh in their favor,
any “serious question[]” on appeal is enough to war-
rant a stay. See, e.g., Luxshare, Ltd. v. ZF Automotive
US, Inc., 15 F.4th 780, 783 (6th Cir. 2021); Flores v.
Barr, 977 F.3d 742, 746 (9th Cir. 2020); Tex. Demo-
cratic Party v. Abbott, 961 F.3d 389, 397 (5th Cir.
2020); Cuomo v. U.S. Nuclear Regul. Comm’n, 772
F.2d 972, 974 (D.C. Cir. 1985). This Court has not
questioned that assumption. See Ala. Ass’n of Realtors
v. Dep’t of Health & Human Servs., 141 S. Ct. 2485,
2487 (2021).

Any non-frivolous appeal in this context should be
treated as raising serious questions. As noted above
(at 16-19), the courts of appeals often reverse denials
of motions to compel arbitration. Unless all (non-friv-
olous) appeals are deemed serious, there is a substan-
tial risk that district courts would regularly deny
stays improperly, as “it is unlikely that a district court
would ever be able to find that defendants will be
likely to succeed on the merits of their appeal.” C.B.S.
Emps. Fed. Credit Union v. Donaldson, Lufkin & Jen-
rette Secs. Corp., 716 F. Supp. 307, 309 (W.D. Tenn.
1989); see also, e.g., Murphy v. DIRECTYV, Inc., 2008
WL 8608808, at *2 (C.D. Cal. July 1, 2008); Eberle v.
Smith, 2008 WL 238450, at *2 (S.D. Cal. Jan. 29,
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2008). Indeed, as explained above (at 13-15), numer-
ous district courts have denied stays and then been
reversed on appeal. In fact, in the two cases at issue
here, the district court denied stays, even though, in
the words of one district judge, “I could see a different
legal set of minds looking at this factual pattern and
saying I was wrong.” Joint App’x 754-56.

b. The defendant would be irrepara-
bly harmed by the denial of a stay
in any appeal from the denial of
arbitration.

The irreparable-harm factor weighs heavily in fa-
vor of a stay. As discussed above (at 3-4), the FAA
mandates that courts compel arbitration according to
their terms (9 U.S.C. §§ 3-4), which includes terms
specifying with whom parties will arbitrate and under
what rules. Epic, 138 S. Ct. at 1621. Forcing a party
to litigate during the appeal irrevocably strips the de-
fendant of these statutory rights, including:

e The right to “use individualized rather than
class or collective action procedures,” which
the FAA “seems to protect pretty abso-
lutely” (ibid.);

e The right to choose specialized, “expert ad-
judicators” rather than generalist judges
(Stolt-Nielsen, 559 U.S. at 685);

e The right to choose streamlined rules,
which focuses discovery on important is-
sues and curtails motion practice (as op-
posed to the broad discovery, class-certifi-
cation, summary judgment, and eviden-
tlary motion practice common in courts);
and
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e The right to shield adjudicating parties
from publicity and the contentiousness that
litigation in court promotes. See 1 Thomas
H. Oehmke & Joan M. Brovins, Commer-
cial Arbitration § 17:1 (Supp. 2023) (arbi-
tration is “less adversarial than ‘winner-
take-all” litigation” and allows “airing
dirty laundry’ in private” rather than in
public).

Denial of a stay also deprives parties of the bene-
fits of arbitration, including its cost savings and re-
duced burdens on the litigating parties’ personnel. See
pages 9-13, supra.

In some contexts, this Court (and others) have
concluded that the cost of further litigation does not
count as irreparable injury. See, e.g., F.T.C. v. Stand-
ard Oil Co. of Cal., 449 U.S. 232, 244 (1980) (address-
ing preliminary injunction); Renegotiation Bd. v. Ban-
nercraft Clothing Co., 415 U.S. 1, 24 (1974); Morgan
Drexen, Inc. v. Consumer Fin. Prot. Bureau, 785 F.3d
684, 695 n.3 (D.C. Cir. 2015) (permanent injunction).

But litigation costs are not the irreparable harm
resulting from denial of a stay pending appeal here.
That harm 1is the irreparable, and permanent, depri-
vation of the core right protected by the FAA: the right
to resolve disputes through streamlined rules and pro-
cedures before an agreed-upon decisionmaker availa-
ble in arbitration. Indeed, the only purpose of the ap-
peal is to avoid the loss of these rights and the result-
ing coerced litigation in court. Congress enacted the
FAA to authorize such motions and interlocutory ap-
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peals, 9 U.S.C. §§ 3-4, 16(a), specifically to entitle par-
ties to vindicate these rights. See Concepcion, 563
U.S. at 346.12

To be sure, the most extreme example of an irrep-
arable injury would be forcing the defendant to try the
merits in district court while the appeal was pending.
As the Seventh Circuit has observed, “[t]he worst pos-
sible outcome would be to litigate the dispute, to have
the court of appeals reverse and order the dispute ar-
bitrated, to arbitrate the dispute, and finally to return
to court to have the award enforced.” Bradford-Scott,
128 F.3d at 506.

But the defendant is just as irreparably harmed if
the district court purports to limit its role to presiding
over discovery. Discovery under court rules usurps the
province of the arbitrators to manage discovery. In
other words, allowing discovery before “the issue of ar-
bitrability is resolved puts the cart before the horse.”
CIGNA HealthCare of St. Louis, Inc. v. Kaiser, 294
F.3d 849, 855 (7th Cir. 2002).

Similarly, allowing wide-ranging discovery under
court rules “would cut against the efficiency and cost-
saving purposes of arbitration.” Levin, 634 F.3d at
264. The deadweight loss is especially pernicious if
classwide discovery is permitted, which would be ir-
relevant in an individual arbitration. See, e.g., Del Rio
v. CreditAnswers, LLC, 2010 WL 3418430, at *4 (S.D.

12 See, e.g., Edith H. Jones, Appeals of Arbitration Orders—Com-
ing Out of the Serbonian Bog, 31 S. Tex. L. Rev. 361, 375-76
(1990) (“[Congress’s] choice [in Section 16 to allow immediate ap-
peals of the denial of arbitration] is a “practical one because * * *
the expense and delay associated with preparation for trial
would obviate the benefits of arbitration, producing a costly error
should the district court’s refusal to enforce an arbitration agree-
ment be reversed on appeal.”).
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Cal. Aug. 26, 2010) (finding defendant will suffer “ir-
reparable injury absent a stay” because the “differ-
ence in litigation expenses between a two-party case
and a class action is substantial”).

c. The balance of the equities always
favors a stay pending appeal.

The balance of the equities also favors a stay dur-
ing any non-frivolous appeal from the denial of arbi-
tration. As noted above, without a stay, the defendant
would be deprived of the many benefits of arbitration,
which the FAA protects. See pages 5-20, supra.

On the other side of the ledger, however, the plain-
tiffs would not suffer any comparable irreparable
harm from a stay pending appeal. In virtually all
cases, the plaintiff is seeking monetary relief, such as
damages or restitution. An award of prejudgment in-
terest would therefore compensate for any injury re-
sulting from delay if the plaintiffs ultimately prevail.
See, e.g., Zaborowski v. MHN Gouv't Servs., Inc., 2013
WL 1832638, at *3 (N.D. Cal. May 1, 2013); Murphy,
2008 WL 8608808, at *3. And if the plaintiff were
seeking injunctive relief, she often remains free to
seek a preliminary injunction or temporary restrain-
ing order either from the court or an arbitrator to pre-
serve the status quo until the case is arbitrated or lit-
1igated. See, e.g., American Arbitration Association
Commercial Arbitration Rule R-38; JAMS Stream-
lined Arbitration Rules R-19(d); Performance Unlim-
ited, Inc. v. Questar Publishers, Inc., 52 F.3d 1373,
1380 (6th Cir. 1995).

The balancing of the equities also must consider
arbitration’s benefits to plaintiffs. Like the defendant,
plaintiffs realize the efficiencies, cost savings, expedi-
tion, improved accuracy of results, greater privacy
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and control over the selection of the adjudicator, and
the reduced adversarial nature of arbitration.

Nor can class or collective actions substitute for
informal arbitration. Most claims are individualized
and thus cannot be aggregated. See, e.g., Am. Express,
570 U.S. at 229 (Rule 23 “imposes stringent require-
ments for certification that exclude most claims].]”).
Even when putative class actions are brought, they
are certified only about 20 percent of the time.13 And
in the inevitable settlement for pennies on the dollar
that follows, only a tiny fraction of class members—
often less than one percent—submit claims.14

Moreover, studies repeatedly have shown that
consumers and employees who arbitrate fare better
than those who litigate in court—they win more often
and receive larger awards.15

In addition, because arbitration reduces the cost
of dispute resolution, the forces of market competition
generally cause much of that cost savings to be passed

13 See Thomas Willging & Shannon Wheatman, Attorney Choice
of Forum in Class Action Litigation: What Difference Does It
Make?, 81 Notre Dame L. Rev. 591, 635-36 (2006).

14 See, e.g., Pollard v. Remington Arms Co., 320 F.R.D. 198, 214-
15 (W.D. Mo. 2017) (citing cases approving settlements with
claims rate under one percent).

15 See, e.g., Nam D. Pham & Mary Donovan, An Empirical As-
sessment of Employment Arbitration, 16 J.L. Econ. & Pol’y 45, 47
(2021) (employees were “three times more likely to win in arbi-
tration than in court” and win “approximately two times the
amount received in judgments obtained in litigation cases”);
Nam D. Pham & Mary Donovan, Fairer, Faster, Better III: An
Empirical Assessment of Consumer & Employment Arbitration,
U.S. Chamber of Commerce Institute for Legal Reform 11, 14
(Mar. 2022), https://bit.ly/3SK7QwA (similar numbers for con-
sumer arbitrations).
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along to consumers in the form of lower prices and to
employees in the form of higher wages.16 Without ar-
bitration, those cost savings are lost, with negative ef-
fects throughout the economy.

d. The public interest favors a stay
pending appeal.

Finally, the important public policies supporting
the use of arbitration and conservation of judicial and
party resources tip the balance even further in favor
of a stay.

The FAA protects parties seeking to enforce arbi-
tration agreements from being required to litigate
claims. Those protections would be frustrated by the
denial of a stay because those denials sharply raise
the cost of enforcing arbitration agreements. The
“FAA does not sanction” imposition of “preliminary
litigating hurdle[s]” on arbitration that “would un-
doubtedly destroy the prospect of speedy resolution
that arbitration in general and bilateral arbitration in
particular was meant to secure.” Am. Express, 570
U.S. at 239. Indeed, by diluting the benefits of arbi-
tration, the denial of a stay would undermine the

16 Stephen J. Ware, The Centrist Case for Enforcing Adhesive Ar-
bitration Agreements, 23 Harv. Negotiation L. Rev. 29, 85 (2017)
(“[S]tandard economic analysis suggests that enforcement of ad-
hesive consumer arbitration agreements tends over time to lower
the prices of the goods and services consumers buy.”); Omri Ben-
Shahar, Arbitration and Access to Courts: Economic Analysis, in
Regulatory Competition in Contract Law and Dispute Resolution
461 (Horst Eidenmdiller, ed. 2013) (because “arbitration is
cheaper for business than litigation,” without arbitration, “some
of the cost of access to litigation would be rolled into the price of
the service,” and “most if not all this cost would be reflected in
higher prices to consumers”).
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FAA’s goal of “promot[ing] arbitration.” Concepcion,
563 U.S. at 345.

Moreover, “the interests of judicial efficiency and
conservation of resources favor a stay” because, as one
court observed, “[i]t does not make sense for this Court
to expend its time and energy preparing this case for
trial * * * only to learn at a later date from the court
of appeals that it was not the proper forum to hear the
case.” Aviles v. Quick Pick Express, LLC, 2016 WL
6902458, at *4 (N.D. Cal. Jan. 25, 2016) (internal quo-
tation marks omitted); see also Aviles v. Quick Pick
Express, LLC, 703 F. App’x 631, 632 (9th Cir. 2017)
(vacating order denying motion to compel arbitration).

Similarly, the many other parties whose cases
await the district court’s attention would be harmed
by the denial of stays pending appeal. Courts’ already
busy dockets would become even more congested as a
result of the diversion of resources towards cases that
may belong in arbitration.

In sum, the traditional factors all weigh in favor
of a stay pending appeal in every case in which a party
brings a non-frivolous appeal from the denial of arbi-
tration.
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CONCLUSION

The judgments of the court of appeals should be
reversed.
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